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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
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Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 04 September 2007 . 
2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1 and 3-25 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) |EI Claim(s) 1 and 3-25 is/are rejected. 

7) 0 Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10) ^ The drawing(s) filed on 09 October 2003 is/are: a)^ accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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20 Certified copies of the priority documents have been received in Application No. . 
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application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

Claims 1, 3, 5-9, 12-17, 19-25 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gueret (USPN 5588447) in view of JP 4-28812. 

Gueret teaches a rod (5) having an end portion, including a housing (9) and an opening to 
the housing formed therein. The housing and the opening have an elongated transverse cross- 
section with a long axis (figure 16 and 17). The rod includes two grooves situated opposite each 
other, the grooves extend along at least a portion of at least one side of the rod (figure 16 and 17; 
col. 4, lines 50-65) (claim 1 and 24). The grooves extending along a major fraction of the length 
of the rod to the distal end (the applicant does not disclose what a major fraction is and therefore 
the reference can be considered to have grooves extending along a major fraction) (claim 25). 
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There are bristles (3, 4) fixed in the housing and a portion of the bristles project therefrom (claim 
1). The two grooves are symmetrical about a mid-plane parallel to the long axis (figure 17) 
(claim 3). The opening of the housing has a substantially rectangular cross-section (9") (claim 5). 
The transverse cross-section at the end portion of the rod, comprises two opposite convex sides 
(left and right sides of figure 17) and two opposite concave grooves (top and bottom of figure 
17) (claim 6). The housing extends from the opening to a closed end (figure 4, shown in 
phantom) and tapers progressively outwardly from the closed end toward the opening (claim 7). 
The housing extends from the opening to a closed end (figure 4, shown in phantom). The closed 
end includes a recess in which the bristles arc fixed and wherein the housing flared out from the 
closed end toward the opening (figure 4, shows how the housing portion is flaring out and how 
the bristles are secured within the housing) (claim 8). The portion of the bristles that projects 
from the housing has a length between 5mm and 20mm (col. 6, lines 5-7) (claim 9). The width 
of the opening of the housing is not greater than 2 mm (col. 6, lines 8-9) (claim 12). The rod 
includes a portion intended to be immersed in a substance contained in a receptacle, wherein the 
portion has a width not greater than 5 mm. As stated in col. 6, lines 9-15, the width of the 
bristles in figure 2 is greater than 4 mm. Therefore, if the width is greater than 4 mm for the 
bristles and the bristles extend past the width of the rod as in figure 2, it can be concluded that 
the rod portion immersed in a substance will be less than 5 mm (claim 13). The wall has a first 
thickness (figure 1, element 5) measured at a longitudinal end of the transverse cross-section of 
the housing and a second thickness measured midway along the transverse cross-section of the 
housing (figure 1, element 6). The first thickness is less than the second thickness (claim 14). 
The wall around the housing has a minimum adjacent to longitudinal ends of the transverse 
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cross-section of the housing (figure 17) (claim 15). The rod is adapted to be affixed to a closure 
cap (6, col. 3, lines 57-62) (claim 16). The rod and the closure cap are integral (col. 3, lines 57- 
62) (claim 17). The bristles extend from the housing to an end having a first width (figure 2, 
element d) measured parallel to the long axis, and the rod has a second width at the end portion 
measured parallel to the long axis (figure 2), wherein the first width is greater than the second 
width (claim 19). The applicator is adapted to be contained within a receptacle (col. 3, lines 54- 
62) containing a substance to be applied with the applicator (claim 20). The rod includes only 
one groove (figure 16) (claim 21). The rod can also have only two grooves (figure 17). One of 
the grooves is formed on a first side of the rod and the other groove is formed on a second side of 
the rod opposite the first side (claim 22). The two grooves have substantially the same shape 
(claim 23). 

Gueret teaches all the essential elements of the claimed invention however fails to teach 
that the rod includes a wall around the housing that varies in thickness in a transverse cross- 
section. Figure 17 of Gueret shows that the rod has a wall with a thickness that it is constant 
along a transverse cross-section. The Japanese patent teaches a rod with an opening (17) that is 
rectangular forming a wall around the housing that varies in thickness (figure 4). It would have 
been obvious to one of ordinary skill in the art at the time the invention was made to modify the 
opening of Gueret so that it is rectangular in shape and thus the wall thickness will vary as taught 
by the Japanese patent since all the claimed elements were known in the prior art and one skilled 
in the art could have combined the elements as claimed by known methods with no change in 
their respective function, and the combination would have yielded predictable results to one of 
ordinary skill in the art at the time of the invention. Further, at the time the invention was made, 
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it would have been obvious to a person of ordinary skill in the art to modify the rod of figure 17 
so that the opening of the housing is rectangular thus forming a wall with a varying thickness 
along a transverse cross-section because Applicant has not disclosed that a rectangular opening 
in the housing with a wall that varies in thickness provides an advantage, is used for a particular 
purpose, or solves a stated problem. One of ordinary skill in the art, furthermore, would have 
expected Applicant's invention to perform equally well with either the shape of the opening with 
constant wall thickness as taught by Gueret in figure 1 7 or the claimed rectangular opening 
having a varying wall thickness because both walls perform the same function of forming a 
supply channel for the flow of product from the rod toward the tuft of the brush equally well. 
Also both allow the bristles to flare outward in a similar manner. Therefore, it would have been 
obvious to one of ordinary skill in the art to modify Gueret with the Japanese patent to obtain the 
invention as specified in claim 1 . 

Claims 1, 3-6, 8, 16-17, 19-25 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Japanese Patent JP 4-28812 in view of Gueret (USPN 5588447). 

Japanese Patent 4-28812 teaches a rod (10) having an end portion, including a housing 
(17) and an opening to the housing formed there. The housing and the opening have an 
elongated transverse cross-section with a long axis (figure 3 and 4). The rod includes a wall 
around the housing with a varying thickness (figure 3 and 4) in a transverse cross-section. The 
transverse cross-section at the end portion of the rod has a convex outer contour, except at the 
location of the grooves situated opposite each other, the grooves extend along at least a portion 
of the rod (figure 3 and 4; elements 12, 13). There are bristles (16) fixed in the housing and 
having a portion projecting therefrom (claim 1). The grooves are symmetrical about a mid-plane 
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parallel to the long axis (figure 2 and 3) (claim 3). The grooves are of different shapes (figure 3 
and 4 depict some of the groove as deeper than others) (claim 4). The opening of the housing 
has a substantially rectangular cross-section (17) (claim 5). In cross-section the end portion of 
the rod, comprises two opposite convex sides (13) and two opposite concave grooves (12) (claim 
6). The rod is adapted to be affixed to a closure cap (figure 5) (claim 16). The rod and the 
closure cap are integral (figure 5, cross-section with cross-hatching shows the rod and cap being 
integral) (claim 17). The bristles extend from the housing to an end having a first width 
measured parallel to the long axis, and the rod has a second width at the end portion measured 
parallel to the long axis, wherein the first width is greater than the second width (figure 1 shows 
how the bristles flare out beyond the width of the rod) (claim 19). The applicator is adapted to 
be contained within a receptacle containing a substance to be applied with the applicator (claim 
20). 

Japanese Patent 4-28812 discloses all the essential elements of the claimed invention 
however, the reference fails to teach having only one or only two grooves. Gueret teaches an 
applicator comprising only two grooves (figure 17). It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to modify the grooves of the Japanese 
patent so that they comprise only one or two grooves as taught by Gueret (figure 16 or 17) since 
all the claimed elements were known in the prior art and one skilled in the art could have 
combined the elements as claimed by known methods with no change in their respective 
function, and the combination would have yielded predictable results to one of ordinary skill in 
the art at the time of the invention. Further, at the time the invention was made, it would have 
been obvious to a person of ordinary skill in the art to modify the Japanese patent so that there is 
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only one or two grooves because Applicant has not disclosed that having only one or two 
grooves provides an advantage, is used for a particular purpose, or solves a stated problem. One 
of ordinary skill in the art, furthermore, would have expected Applicant's invention to perform 
equally well with either six grooves as taught by the Japanese patent or the claimed one or two 
grooves because both amounts of grooves perform the same function of allowing a substance on 
the rod to flow to the central region of the brush, thereby enabling it to be spread more easily and 
more precisely equally well. Therefore, it would have been obvious to one of ordinary skill in 
the art to modify the Japanese patent with Gueret to obtain the invention as specified in claim 1 . 

Claims 10 and 11 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Gueret (USPN 5588447) in view of the Japanese Patent. 

Gueret teaches all the essential elements of the claimed invention however fails to teach 
that the free ends of the bristles have a radius of curvature between 2 mm and 15 mm and more 
specifically between 4 mm and 10 mm. Gueret teaches bristles that have a radius of curvature 
(12) however the record is silent as to the exact dimensions of the curve. It would have been 
obvious to modify the bristles of Gueret so that the bristles have the claimed radius of curvature 
since the Federal Circuit states that, where the only difference between the prior art and the 
claims is a recitation of relative dimensions of the claimed device and a device having the 
claimed relative dimensions would not perform differently than the prior art device, the claimed 
device is not patentably distinct from the prior art device. MPEP 2144. Therefore, since Gueret 
would not perform any differently with the claimed radius of curvature, the limitations of claims 
10 and 1 1 are unpatentable over the reference. 
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Claim 18 is rejected under 35 U.S.C. 103(a) as being unpatentable over Gueret 
(USPN 5588447) in view of the Japanese Patent (4-28812) or the Japanese Patent in view of 
Gueret. 

Gueret and the Japanese patent teach all the essential elements of the claimed invention 
however fail to teach that the cap and rod are comprised of a molded plastic material. Both 
references clearly teach that the rod and the cap are integral elements. It would have been 
obvious to use plastic as the material for the rod and cap since plastic is a well-known material in 
the art used for molding. Additionally, it has been held within the general skill of a worker in the 
art to select a known material on the basis of its suitability for the intended use as a matter of 
obvious engineering choice. In re Leshin, 125 USPQ 416. 

Response to Arguments 

Applicant's arguments with respect to claims 1 and 3-20 have been considered but are 
moot in view of the new ground(s) of rejection. After further consideration the examiner has 
modified the previous rejections and new rejections are made with Gueret in view of the 
Japanese reference and also the Japanese reference in view of Gueret. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Shay L. Karls whose telephone number is 571-272-1268. The 
examiner can normally be reached on 7:00-4:30 M-Th, alternating F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Joseph Hail can be reached on 571-272-4485. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Shay L Karls/ 

Patent Examiner, Art Unit 3723 



